IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS Soutured States Coure
HOUSTON DIVISION FiLeg of Texas
IN RE ENRON CORPORATION SECURITIES § MDL 1446 0CT 29 2003 5
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§
MARK NEWBY, ef al., §
§
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§
ENRON CORPORATION, ef al., §
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RESPONDENTS’ OPPOSITION TO FLEMING & ASSOCIATES, L.L.P.’S
MOTION FOR LEAVE TO FILE ENRON-RELATED ACTIONS
IN STATE COURT AND MOTION TO MODIFY ORDER

TO THE HONORABLE JUDGE HARMON:

Respondents' file this Opposition to Fleming & Associates, L.L.P.’s Motion for Leave to
File Enron-Related Actions in State Court and Motion to Modify Order (“Motion”), and
respectfully show as follows:

1. Introduction

On February 15, 2002, the Court entered an Order enjoining Fleming & Associates,
L.L.P. (“Fleming”) from filing any additional Enron-related actions without leave of court. See
Docket No. 296 (“Order”). The Court entered this Order for good reason. By filing state court
lawsuits, Fleming had engaged in continuous vexatious litigation tactics employed to disrupt the

orderly proceedings in this Court. Although Fleming now seeks to have the Court modify its
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Order to allow Fleming to file state court lawsuits without leave, it has provided no legitimate
reason why this Court should do so. This Court should not abandon its restraint which was
judiciously designed to address and control Fleming’s errant tactics.

II. Arguments and Authority

As a general rule, a court should not modify an injunction except when it is necessary to
achieve the original purposes of the injunction which have not been fully achieved. Sierra Club,
Lone Star Chapter v. Cedar Point Oil Co., Inc., 73 F.3d 546, 579 (5th Cir. 1996). The Order in
its current form continues to achieve its original purpose — to rein in Fleming’s vexatious and
harassing behavior. Moreover, Fleming has not demonstrated — nor is there — a change in
circumstances warranting modification of the Order. See Mann Mfg., Inc. v. Hortex, Inc., 439
F.2d 403, 407-08 (5th Cir. 1971) (modification of an injunction may be proper “if the
circumstances, whether of law or fact, . . . at the time of its issuance have changed, or new ones
have since arisen”). Accordingly, the Court should deny Fleming’s request that it modify its
Order to permit Fleming to file unlimited Enron-related lawsuits without leave of court. Indeed,
the reasons for the Court’s injunction against Fleming continue to be as compelling today as they
were at the time it was entered in February 2002.

As the Court recalls, prior to its entry of the Order, Fleming had engaged in a campaign
of filing Enron-related state court lawsuits and seeking temporary restraining orders without
notice and on matters previously decided by this Court. The Court, finding that Fleming’s tactics
were a disruption in its proceedings, properly entered its Order to stop these harassing practices.

As the Fifth Circuit noted when Fleming appealed the Order, “[the] duality [of the federal/state

courts] . . . offers no shelter to sharp practice from the enforcing arm of the state or federal
courts. . . . The district court properly saw these moves in state court to be unjustified efforts to
harass parties to the federal cases, . . . [and] the court has the power, indeed the duty, to remind



counsel that they are professionals and order their return to the playing field.” Newby v. Enron
Corp., 302 F.3d 295, 303 (5th Cir. 2002), cert. denied, Fleming & Assocs., L.L.P. v. Fastow, 123
S. Ct. 1270 (2003). The Fifth Circuit further noted, “Fleming’s actions constitute a sufficiently
serious and systematic abuse of the courts to warrant the injunction.” Id. Nothing has changed
since the Fifth Circuit so ruled.

To the contrary, Fleming has continued to employ tactics designed to vex and confound
the courts and defendants. Since the entry of the Order and its affirmance on appeal, the Fifth
Circuit has upheld another Fleming-related order entered by this Court. In the Bullock case,’
Fleming sought to avoid this Court’s discovery stay by issuing extensive discovery in state court
identical to what would eventually take place in Newby. Fleming also sought a state court
hearing on a temporary injunction to freeze the assets of Defendants named in the state court —
an injunction which previously had been denied by this Court. As a result, the Court entered
another order against Fleming, this time enjoining discovery in Bullock until it ruled on the
Newby motions to dismiss and enjoining Fleming from seeking injunctions in state court without
leave of court. See Docket No. 577. Fleming appealed this order as well, but, once again, the
Fifth Circuit upheld the Court’s injunction, finding the Court “did not err in concluding that
[Fleming’s] requests for temporary injunctions in the state court in this case are an attempt to
taunt the parties and the court and to undermine the district court’s ability to control the
consolidated litigation. . . .” Newby v. Enron Corp., 338 F.3d 467, 475 (5th Cir. 2003). The
Fifth Circuit identified Fleming’s actions as a continuance of the behavior it had condemned in

the previous appeal. /d.

% Case Number 32716, Jane Bullock, et al. v. Arthur Andersen, L.L.P., et al., pending in the 21st Judicial District
Court of Washington County, Texas.



In light of the above, Fleming’s disingenuous statement that the Court should modify the
Order because Fleming “realizes the tremendous burden this Court is laboring under to keep this
litigation focused and organized,” and it “does not want to further burden this Court with
continual requests to file similar actions,” (Motion at § 6) rings hollow. As the Fifth Circuit
observed in affirming the Order, this Court “has ruled on many motions and has been heavily
engaged in the considerable task of managing this complex litigation . . .” Newby, 302 F.3d at
299. Fleming has not, by word or action, provided any reason for this Court to reconsider its
injunction. Indeed, Fleming does not even bother to represent to this Court that it will not seek
temporary restraining orders, temporary injunctions, or other actions that could disrupt the
present proceeding. Instead of reducing this Court’s workload, allowing Fleming unfettered
discretion to file lawsuits in state courts may well increase it. The tactics that Fleming may
employ in future-filed cases are only limited by the imaginations of the lawyers involved.

III. Conclusion

Wherefore, for the reasons stated herein, Respondents respectfully request that the Court

deny that portion of Fleming & Associates, L.L.P.’s Motion which seeks to modify its Order.
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